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PER SAKTIJIT DEY, JM

This is an appeal by the assessee against order dated 09.03.2020 of

learned Commissioner of Income Tax (Appeals)-33, Mumbai for the assessment

year 2014-15.

2. Though, the Registry has pointed out the delay of 46 days in filing the
appeal. However, due to extension of period of limitation because of pandemic

situation, there is no delay, as such, in filing the appeal. In view of the

ORDER

aforesaid, we admit the appeal for adjudication on merit.

3. The dispute in the present appeal is confined to addition made of Rs.

58,33,000/- under section 56(2)(vii)(b) of the Act.
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4. Briefly the facts are, the assessee is a resident individual. For the
assessment year under dispute, assessee had filed his return of income on
31.12.2014 declaring total income of Rs. 2,09,470/-. In course of assessment
proceedings, based on AIR information the Assessing Officer (AO) noticed that
the assessee has sold an immovable property. Thus, he called upon the
assessee to furnish the details of such transaction. On verifying the sale
agreement, he found that though the property was purchased at declared
consideration of Rs. 16,00,000/-, however, for the purpose of stamp duty, the
stamp duty authority has valued the property at Rs. 1,18,33,000/-. Thus, he
called upon the assessee to explain why the difference between the declared
sale consideration and the value determined by stamp duty authority should
not be added under section 56(2)(vii)(b) of the Act. Though, the assessee
objected to the proposed addition, however, rejecting the submissions of the
assessee, learned AO added back the differential value of Rs. 58,33,000/- to
the income of the assessee. The addition so made was also sustained by
learned Commissioner (Appeals) while deciding assessee’s appeal. While doing
so he relied upon a decision of the Tribunal as referred to in the order.

5 Learned Counsel for the assessee submitted, the assessee has received
the allotment letter of the property in the year 2009 and at that point of time
marketing value of the property was Rs. 60,00,000/-. He submitted, a major
part of the purchase cost amounting to Rs. 40,00,000/- was paid in the year
2009. Thus, he submitted, only because the sale of property was registered in
2013 after a gap of 5 years, the value as on the date of registration cannot be

considered for making the addition. He submitted, the decision relied upon by
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learned Commissioner (Appeals) is factually distinguishable hence, not
applicable to assessee’s case.

6. Learned Departmental Representative strongly relied wupon the
observations of the Departmental Authorities.

7. We have considered rival submissions and perused the materials on
record. The fact that the assessee has booked the flat in the year 2009 and has
paid a major part of the purchase cost has neither been disputed nor denied
by the departmental authorities. It is a fact that registration of the flat was
made in the financial year relevant to the assessment year under dispute,
which is more than 5 years from the date of booking of the flats. Therefore,
there must be enhancement in the market value of the property due to lapse of
time between the date of booking and date of registration of the property. As
per the first proviso to section 56(2)(vii)(b) of the Act, where there is a delay in
registration of the property qua the date of agreement, the value of the
property on the date of agreement has to be considered. In the facts of the
present appeal, though, there is no sale agreement earlier, however, the fact
that the assessee has booked the property earlier and has paid a major part of
the purchase cost remains undisputed. That being the case, it would be
covered under the first proviso to section 56(2)(vii)(b). As regards, the decision
relied upon by learned Commissioner (Appeals), on careful examination, we
have found it to be factually distinguishable as in the said case, the assessee
had paid a very normal amount on the date of booking/allotment of the

property. Therefore, the said decision would not be applicable. Thus, in view of
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the aforesaid, we delete the addition made by the AO and sustained by learned
Commissioner (Appeals). Grounds are allowed.
7. In the result, appeal is allowed.

Order pronounced in the open court on 24tk November, 2021.
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